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I Introduction

Building Owners and Managers Association and NAIOP
(collectively “BOMA/NAIOP”) argue that the Vision One' court’s
interpretation of “resulting loss” coverage and the “directly and solely”
language is of widespread importance to building owners, contractors
and “to the proper and intended purpose of property insurance in
general,” (Br. Pg. 2) However, BOMA/NAIOP makes no compelling
argument that the Vision One court misinterpreted the policy or departed
from Washington law in any respect.

I1. The Vision One court’s analysis of resulting loss
coverage is consistent with Washington law and the
language of the Philadelphia policy.

BOMA/NAIOP argue that the Philadelphia policy provides for
resulting loss coverage through a number of provisions and not just as an
exception carved out of the faulty workmanship exclusion, This may be
true but it is unhelpful, Even if other exclusions have their own forms
of resulting loss coverage, all that is at issue is resulting loss in the

context of the policy’s faulty workmanship exclusion,

! Vision One, LLC v. Philadelphia Indem. Ins. Co., 158 Wn. App 91, 241
P.3d 429 (2010) (“Vision One™),
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BOMA/NAIOP accuses the Vision One court of “unilateral
importation” of the terms “indirect” and “independent” into the
insurance contract in violation of long-standing rules of policy
construction. (Br, Pgs. 4-7) This argument mischaracterizes the Vision
One court’s reasoning. The Vision One court used these terms to
explain the trigger and the scope of the resulting loss exception to the
faulty workmanship exclusion. Nothing in Vision One supports the
assertion that the court “imposed” new conditions of coverage found in
the policy itself. A court does not re-write an insurance policy by
explaining important concepts in language other than the words of the
policy itself,

Like Vision and other amicus parties, BOMA/NAIOP contend
that Vision One conflicts with Sprague v. Safeco Insurance, 158 Wn.
App 336, 241 P.3d 1276 (2010). BOMA/NAIOP raise no new
arguments but they do mistakenly say “the key language of the policy at
issue in Sprague is not substantively different than the language of the
Philadelphia policy in Vision One.” (Br., pg. 6) This is categorically
untrue. The language in Philadelphia’s commercial policy is completely
different than the ensuing loss language in the Sprague homeowners

policy. (Answer to Pet., pgs. 4-5)
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Apart from literal and structural differences between the policies,
there are at least two explanations for the different outcomes reached in
Sprague and Vision One:

First, the ensuing loss language from Sprague functions like the
type of provision distinguished by the Vision One court (Answer to Pet.,
pgs. 4-5); and

Second, Sprague is factually unique in that the insurer’s own
senior representative essentially acknowledged coverage. (Answer to
Pet., pgs. 3-4)

Finally, BOMA/NAIOP largely ignore a fundamental and
threshold error of the trial court just as Vision did in its Petition for
Review. (Answer to Pet., pgs. 9-10) As the Vision One court noted, by
characterizing the slab collapse as a resulting loss the trial court
effectively, and improperly, removed loss causation from the jury’s
consideration (because resulting loss arises only through the faulty
workmanship exclusion not the defective design exclusion.) 158 Wn,
App. at 105-06, 1If a properly instructed jury found the loss was caused
by defective design, the faulty workmanship exclusion and its resulting

loss exception would not apply. The trial court’s failure to allow the
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jury to perform its proper role warrants remand regardless of any

resulting loss issues.

III. The Vision One court correctly applied Washington’s
efficient proximate cause rule,

BOMA/NAIOP repeat Vision’s argument that the “directly and
solely” language should trump the efficient proximate cause rule. (Br.
Pgs. 8-9) Philadelphia has explained elsewhere that this is a contrived
argument that hinges on an unreasonable interpretation of the policy
language. In effect, BOMA/NAIOP urge this Court to read the policy to
provide coverage anytime a loss is caused by two or more perils even if

the perils are excluded. BOMA/NAIOP appear to argue that if a loss

cannot be attributed “directly and solely” to any one excluded cause then
none of the exclusions apply. This makes no sense. Exclusions
diminish coverage. They are not intended to neutralize one another in
circumstances where more than one apply. Nothing in the policy or
Washington law allows the efficient proximate cause rule to be
supplanted by a tortured policy interpretation that invites gamesmanship
in crafting theories of loss, As the Vision Court observed, “whenever
the term ‘cause’ appears in an exclusionary clause, it must be read as
“efficient proximate cause.” Vision One, 158 Wn App at 105 citing

Safeco Ins. Co. of Am v. Hirschmann, 112 Wn.2d 621, 629, 773 P.2d
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413, The Vision One court properly applied the principle and the
efficient proximate cause rule in reaching its decision,
IV.  Conclusion
The Vision One court correctly applied Washington law in
evaluating the trial court’s handling of loss causation and interpretation
of key policy provisions. The Vision One court’s analysis is unaffected
by Sprague and fully consistent with prior decisions of this Court,
Philadelphia respectfully requests this Court deny the Petition for
Review.
DATED this 9" day of February, 2011,
Respectfully submitted,
KARR TUTTLE CAMPBELL

VAN

Thomas D. Adams, WSBA #18470
J. Dino Vasquez, WSBA #25533
Celeste Monroe, WSBA #35843
Attorneys for Philadelphia Indemnity
Insurance Company
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